
STOCKHOLDERS AGREEMENT

THIS STOCKHOLDERS AGREEMENT (the “Agreement”) is made effective as of the ____ day of _____________, 20___ (the “Effective Date”) by and among [INSERT NAME OF THE COMPANY], a [Delaware] corporation (hereinafter referred to as the "Corporation"), [INSERT NAME OF FOUNDER] (the “Founder”) and the stockholders of the Corporation whose names appear at the end of this Agreement (collectively referred to herein as the "Stockholders" or each individually as a "Stockholder").

WITNESSETH:

WHEREAS, the Founder and the Stockholders are collectively holders of all of the issued and outstanding shares of capital stock of the Corporation (hereinafter referred to as the "Stock"); and
WHEREAS, the Founder, the Stockholders and the Corporation wish to make arrangements concerning changes of stock ownership of the Corporation, the election of directors and certain other matters relating to the operation and governance of the Corporation. 

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein and for other good consideration, receipt of which is hereby acknowledged, the parties agree as follows:

ARTICLE 1. - RESTRICTION ON TRANSFER

1.1
Restriction on Transfer.  Except to the extent and in the manner provided in this Agreement, no Stockholder may sell, assign, transfer, pledge, or otherwise dispose of any shares of such Stockholder’s Stock or any options, warrants, convertible securities or other securities that can be exercised for or converted into capital stock of the Corporation (collectively, with the Stock, the “Capital Stock”).
1.2
Exception for Authorized Transferees.  The restriction provided in Section 1.1 of this Agreement shall not apply to transfers of Capital Stock: (a) to other Stockholders of the Corporation as of the Effective Date (a “Stockholder Transferee”); (b) by way of gifts to trusts for the sole benefit of the Stockholder or the Stockholder's spouse, any of the Stockholder's children or their issue or the Stockholder's siblings, nieces and nephews (a “Permitted Trust”); or (c) to an organization that is described in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended (the “Code”), and is an Affiliate (a “Permitted Affiliate” and together with all, Stockholder Transferees and Permitted Trusts, the “Authorized Transferees”) of the [INSERT NAME OF THE UNIVERSITY] (the “University”)[NOTE – THE FOLLOWING BRACKETED LANGUAGE SHOULD BE USED IF THE CORPORATION IS A SUBCHAPTER S CORPORATION, provided that:

(i)
any such Permitted Trust is a qualified subchapter S trust with respect to which the beneficiary makes the election to have subsection (d) of Section 1361 of the Code (or any successor provision), apply;

(ii)
any such Permitted Affiliate is an organization that is described in Section 501(c)(3) of the Code, is exempt from taxation under Section 501(a) of the Code and makes the election to have subsection (d) of Section 1361 of the Code apply;

(iii)
any such Stockholder Transferee (provided that subsections (i) and (ii) above do not apply) is permitted as a stockholder of an S corporation for Federal income tax purposes;
(iv)
if requested by the Corporation, an opinion of counsel which is satisfactory to the Corporation is delivered to the Corporation that such (as applicable): (x) Permitted Trust is a qualified subchapter S trust for Federal income tax purposes and the terms of the trust agreement or declaration comply with the terms of this Agreement; (y) Permitted Affiliate is an organization that is described in Section 501(c)(3) of the Code and exempt from taxation under Section 501(a) of the Code or (z) Stockholder Transferee is permitted as a stockholder of an S corporation for Federal income tax purposes;

(v)
the statement of such election is delivered to the Corporation at the time such Authorized Transferee becomes a Stockholder (which the Corporation shall file with the Internal Revenue Service after it has filed its S election);

(vi)
in the case of a Permitted Trust, the trust agreement or declaration provides that a beneficiary shall be deemed to have disclaimed any interest in the trust if he shall fail to make an election (or refuses to consent to an election) to enable his share of the trust to qualify as a qualified subchapter S trust which is a permitted shareholder of an S corporation for Federal income tax purposes;

(vii)
in the case of a Permitted Trust, the trust agreement or declaration requires all of the income of the trust to be distributed currently pursuant to section 1361(d)(3)(B) of the Code (or any successor provision);

(viii)
in the case of a Permitted Trust, upon the death or termination of all or any portion of the interest of any beneficiary of the trust, the trust provides that either the Capital Stock of the Corporation is distributed to one or more of the persons specified in (a) above or is held in such trust in substantially separate and independent shares for the benefit of one or more of the persons specified in (a) above on the same terms as applied prior to such death or termination;

(ix)
in the case of a Permitted Trust, the trust agreement or declaration provides that any Capital Stock which is distributed from the trust (whether on termination of the trust or otherwise) is required to be distributed to one or more persons specified in (a) above;

(x)
in the case of a Permitted Trust, the trust agreement or declaration provides that the number of beneficiaries of the trust plus the number of beneficiaries who have received a distribution of Capital Stock will not exceed the number permitted by this Agreement;

(xi)
in the case of a Permitted Trust, the trust agreement or declaration provides that the trust agreement or declaration cannot be amended in any respect which would violate the provisions of this Agreement and the trustee or trustees of the trust enter into an agreement with all of the other Stockholders of the Corporation not to permit any amendment of such provision; and

(xii)
the Stockholder shall either have the power to revoke the Permitted Trust, acting alone, or shall have the power to vote the Capital Stock held in the Permitted Trust;

provided that, (A) the number of persons who own Stock initially owned by a party to this Agreement (including such party if such party continues to own any Stock and including the number of income beneficiaries to a trust to which any stock is transferred) shall not exceed the number of permissible stockholders of an S corporation for Federal income tax purposes divided by three, and (B) pursuant to Section 1.4 hereof the Capital Stock held by such Authorized Transferee shall remain subject to the provisions of this Agreement.]  As used in this Agreement, the term “Affiliate” shall mean with respect to any person or entity, any person or entity which, directly or indirectly, controls, is controlled by or is under common control with such person or entity.
1.3
Capital Stock Covered.  This Agreement shall apply to all Capital Stock of the Corporation now or hereafter owned by the Stockholders or any transferees of the Stockholders, including dividends of shares of Stock, shares of Stock issued upon the exercise of stock options and any securities received with respect to Capital Stock of the Corporation as the result of a merger, consolidation, tax-free exchange, or other transaction in which the Stockholders or their transferees receive securities in exchange for, or with respect to, Capital Stock.

1.4
Agreement by Transferee.  No person or entity may receive an interest in any Capital Stock now or hereafter held by a Stockholder, whether such receipt was voluntary, involuntary or by operation of law, unless such person or entity shall first agree in a writing, delivered to the Corporation, to become a party to and bound by all of the terms of this Agreement as if such transferee were a Stockholder hereunder.

1.5
Waiver of Restrictions.  The Corporation hereby waives any restrictions on the transfer of  its Capital Stock to the extent necessary to permit the performance of this Agreement.

ARTICLE 2 - RIGHT OF FIRST REFUSAL

2.1
Voluntary Transfers.  Other than a transfer to an Authorized Transferee, neither a Stockholder nor his Authorized Transferee may sell, assign, pledge or otherwise dispose of any Capital Stock, or any interest therein now held or hereafter acquired, without first giving written notice to the Corporation and the other Stockholders of the Corporation (the “Offeree Stockholders”).  The written notice shall include the name of the proposed transferee and all material terms of the proposed transfer and, in the case of a transfer for fair value, shall be accompanied by a copy of the bona fide written offer to purchase such Capital Stock upon the terms set forth in the written notice.  The written notice to the Offeree Stockholders shall be deemed for all purposes to give the Offeree Stockholders a right of first purchase (sometimes referred to as a right of first refusal) (the “Right of First Purchase”) to buy all or any portion of their Pro Rata Portion (as defined below) of the Capital Stock proposed to be transferred (the “Offered Stock”).  If an Offeree Stockholder declines or fails to exercise his, her or its Right of First Purchase as to some or all of his, her or its Pro Rata Portion of the Offered Stock within the time provided, then subject to Section 1.4 hereof the transferring Stockholder may, within 60 days from the date the Right of First Purchase terminates, transfer the Capital Stock which is not the subject of the exercise of the Right of First Purchase, if any, to the proposed transferee upon substantially the terms set forth in the original notice to the Corporation and the Offeree Stockholders (but subject to the provisions contained in Article I hereof).

2.2
Transfer Events.

(a)
The Stockholders of the Corporation shall have the right to purchase all Capital Stock held by another Stockholder or his Authorized Transferee, as the case may be, as provided in Section 2.3 immediately upon the happening of any one or more of the following events (each a "Transfer Event"):

(i)
the death of a Stockholder;
(ii)
if a Stockholder or his Authorized Transferee voluntarily files a petition under any bankruptcy or insolvency law or a petition for the appointment of a receiver, or makes an assignment for the benefit of creditors;
(iii)
if a Stockholder or his Authorized Transferee is subjected involuntarily to such a petition or assignment, or any creditor or other person obtains an attachment or other legal or equitable interest in any Capital Stock of the Stockholder, and such involuntary petition, assignment or attachment is not discharged within 30 days after creation;
(iv)
if a Stockholder or his Authorized Transferee is subject to a judgment, court order or decree or by operation of law is otherwise required to transfer Capital Stock to other than an Authorized Transferee;
(v)
if an Authorized Transferee of the type described in Section 1.2 ceases to be controlled by the Stockholder to the extent provided therein, but such occurrence shall be a Transfer Event only with respect to the Capital Stock held by such Authorized Transferee, and the Stockholder may terminate the Right of First Purchase under Section 2.3 with respect to such Capital Stock by causing it to be transferred back to Stockholder or to another person who continues to qualify as an Authorized Transferee;
(vi)
if a Stockholder agrees to marry a person who would not be permitted to be a stockholder of an S corporation for Federal income tax purposes. 
(b)
In the event of death of a Stockholder, his executor or administrator shall, within 90 days after death, give written notice thereof to the Corporation and the Offeree Stockholders and shall give the Offeree Stockholders (as provided in Section 2.3 below) a Right of First Purchase.  A Stockholder shall, within 10 days of the occurrence of any other Transfer Event specified in paragraph (a), give written notice thereof to the Corporation and the Offeree Stockholders.  If an Offeree Stockholder declines or fails to exercise timely his, her or its Right of First Purchase as provided in Section 2.3, then the legal representative, beneficiary, trustee, assignee, receiver or other transferee who obtained the Capital Stock by reason of the Transfer Event may retain the Capital Stock, subject to the provisions of this Agreement including Section 1.4 hereof.

2.3
Right of First Purchase.  

(a)
Upon receipt of written notice of intent to make a voluntary transfer under Section 2.1 or upon the occurrence of a Transfer Event specified in Section 2.2, each Offeree Stockholder shall have a right to purchase any or all of his, her or its Pro Rata Portion (as defined below) of the Capital Stock to which such notice or Transfer Event relates at the price and in the manner specified herein before any other action is taken to sell, assign, transfer, pledge, or otherwise dispose of the Capital Stock in question.  Such right shall continue for a period of 30 days from the receipt of written notice of a proposed transfer under Section 2.1 or the receipt of written notice of a Transfer Event under Section 2.2, and in any event shall continue for 15 days from the date of the receipt by the Offeree Stockholders of any appraisal made pursuant to Section 3.1 (the “Period”).  If an Offeree Stockholder elects to exercise his Right of First Purchase for all or any portion of his, her or its Pro Rata Portion, he, she or it shall so notify the holder of the Capital Stock (the “Transferor Stockholder”) in writing no later than the expiration of the Period, specifying the amount of Capital Stock, manner of payment and time and place for tender of certificates or instruments representing such Capital Stock.  If an Offeree Stockholder elects not to purchase all of the Capital Stock to which he is entitled to purchase, he shall notify the Transferor Stockholder in writing of the amount of Capital Stock he has elected not to purchase pursuant to his, her or its Right of First Purchase no later than the expiration of the Period.  As used herein, the term “Pro Rata Portion” with regard to each Offeree Stockholder means the amount of Capital Stock proposed to be transferred by a Transferor Stockholder multiplied by a fraction: (a) the numerator of which is the number of shares of Stock issued and outstanding in the name of the Offeree Stockholder in question; and (b) the denominator of which is all issued and outstanding shares of Stock of the Corporation.
(b)
If a Transfer Event under Section 2.2(a)(iv) occurs as the result of a separation of a Stockholder or Authorized Transferee from his or her spouse or the dissolution of his or her marriage, pursuant to which title to or ownership of any interest in any of such Stockholder's Capital Stock is transferred to any person other than such Stockholder, then prior to the Right of First Purchase, such Stockholder shall have the first option to purchase from the owner or owners thereof any or all of such Capital Stock.  Such option shall be exercisable by written notice from such Stockholder to the Corporation, the Offeree Stockholders and his or her spouse at any time within 30 days from the receipt of a written notice of such Transfer Event under Section 2.2 and in any event shall continue for 15 days from the date of receipt by the Corporation and the Offeree Stockholders of an appraisal made pursuant to Section 3.1.  The purchase price and manner of payment for said Capital Stock shall be the same as provided in Sections 3.1 through 3.3.  To the extent that a Stockholder fails to exercise his or her option, then the Offeree Stockholders shall have the right to purchase all or some of their Pro Rata Portion of such Capital Stock at any time within 30 days after the date that such Stockholder gives notice to the Corporation, the Offeree Stockholders and said spouse that he or she will not exercise such option, or within 30 days after lapse of such option, whichever is earlier.
2.4
Drag-Along Right.  If at any time [INSERT RELEVANT PARTIES] (the “Dragging Stockholders”) shall determine to: (a) sell or exchange (in a business combination or otherwise) at least 51% of the shares of Stock then held by him (a “Stock Sale”) in the aggregate to a third party (a “Sale of Business Transferee”); (b) sell all or substantially all of the Corporation’s assets (an “Asset Sale”); or (c) merge or consolidate the Corporation with or into another entity (a “Merger”), then upon the written request of the Dragging Stockholders, all of the other Stockholders shall be obligated to and shall: (i) in the case of a Stock Sale, transfer and deliver to such Sale of Business Transferee the same percentage of such Stockholder’s Capital Stock as is being transferred by the Dragging Stockholders, at the same price and upon the same terms; (ii) in the case of a Merger, sell, exchange or otherwise transfer all of such Stockholder’s Capital Stock for the relevant consideration pursuant to the terms of the Merger; (iii) in the case of a Stock Sale, Asset Sale or Merger, if stockholder approval is required, vote all shares of Stock in favor of such transaction; (iv) in the case of a Stock Sale or Merger, refrain from exercising any dissenters’ rights or rights of appraisal under applicable law at any time with respect to such transaction; and (v) in the case of a Stock Sale, Asset Sale or Merger, execute and deliver all related documentation and take such other action in support of such transaction as shall reasonably be requested by the Dragging Stockholders.
2.5
Transfers in Violation of Agreement.  Any sale, assignment, transfer, pledge, hypothecation, mortgage or disposition of any Capital Stock, by gift or otherwise, which is in violation of any provision of this Agreement shall be void and of no effect, and shall not be recognized by the Corporation as transferring any interest in any of the Capital Stock.  The Corporation shall not transfer any Capital Stock unless and until it has received reasonable written assurance of compliance with this Agreement in connection with such transfer.  In addition, if any Capital Stock is not tendered for sale or repurchase as required herein, the Corporation shall have the right to cancel the certificate(s) or instruments representing that Capital Stock and deposit the purchase price determined hereunder in a bank account for the benefit of the Offeree Stockholders (as applicable), whereupon such Capital Stock shall be, for all purposes, canceled and neither the Stockholder nor any transferee shall have any rights as a stockholder with respect to such Capital Stock for any purpose, including without limitation dividend and voting rights, until there has been compliance with all applicable provisions of this Agreement.  In addition to any other legal or equitable remedies that they may have, the Offeree Stockholders (as applicable) may enforce their rights by actions for specific performance (to the extent permitted by law).
ARTICLE 3 - PURCHASE PRICE AND PAYMENT

3.1
Purchase Price Other than Upon Bona Fide Sale.

(a)
Except as otherwise provided in Section 3.2, the purchase price per unit of Capital Stock that the Offeree Stockholders elect to purchase hereunder shall be the fair market value per unit of such security, as hereafter determined, for all of the Capital Stock of the Corporation, fully diluted for all outstanding options, warrants or convertible securities, without regard for whether the Capital Stock being purchased by the Offeree Stockholders constitutes a minority or majority interest.

(b)
In connection with Sections 2.3 and 3.1(a), the fair market value per unit of Capital Stock hereunder shall be the fair market value per unit as determined in good faith by the Board of Directors.

(c)
If no determination of value under Section 3.1(b) shall be made by the Board of Directors, the purchase price per unit of Capital Stock in connection with Sections 2.3 and 3.1(a) shall be the fair market value per share, as determined by appraisal, as of the last day of the fiscal quarter immediately preceding the date upon which the applicable Right of First Purchase arises.  Not later than 10 days after the date of receipt by the Corporation and the Offeree Stockholders of notice from a Stockholder of an event which triggers the Right of First Purchase, the Corporation and the Transferor Stockholder shall select an appraiser or, failing the selection of a mutually acceptable appraiser within such period, within an additional 10 day period, the Transferor Stockholder whose Capital Stock is being purchased shall appoint an appraiser, the Corporation shall appoint a second appraiser, and such two appraisers shall appoint a third appraiser, or failing action within such period by any party or the appraisers, any unappointed appraiser or appraisers shall be appointed by the American Arbitration Association, [INSERT CITY AND STATE], upon application of any party or appraiser.  Within 20 days from his (their) appointment, the appraiser(s) shall proceed by majority vote, if necessary, to determine the value of the Capital Stock, and such determination shall be final and binding upon all interested persons.  The Corporation shall promptly furnish to the appraiser(s) such information concerning its financial condition, earnings, capitalization, business prospects and sales of its capital stock as he (they) may reasonably request.  Within such 20 day period, the appraiser(s) shall promptly notify in writing the Corporation, the Transferor Stockholder, the Offeree Stockholders and any other interested person known to the appraiser(s) of the final determination of value.  The parties shall each pay the fees and expenses of any appraiser appointed by or for each of them, and shall pay equally the fees and expenses of a single mutually acceptable appraiser or the third appraiser, if selection of a third appraiser is necessary.

3.2
Purchase Price Upon Bona Fide Sale.  In the event of a proposed sale by any Transferor Stockholder, or by his Authorized Transferee, to a third party in a bona fide transaction for fair value, payable in cash or the equivalent, currently or in future installments, the price and terms upon which the Offeree Stockholders may purchase the Capital Stock if they elect to exercise their Right of First Purchase exercisable within the period specified in Section 2.3 shall be a price and terms substantially equivalent to those offered by such third party, provided however, that if any of the consideration to be paid by the third party to the Transferor Stockholder or Authorized Transferee in the bona fide transaction is not cash or promissory notes (the “Non-Cash Consideration”), the Offeree Stockholders shall not be required to pay the Transferor Stockholder or the Authorized Transferee the Non-Cash Consideration, but rather the fair market value of the Non-Cash Consideration in cash, as determined by the Board of Directors in good faith.  The Board of Directors of the Corporation may also impose reasonable requirements for ascertaining that such third party offer is a bona fide offer.  The provisions of Section 3.1 shall apply to a proposed assignment, transfer, exchange, pledge or any other sale or disposition of Capital Stock which does not constitute a bona fide transfer for fair value (as determined by the Board of Directors of the Corporation in good faith).  Notwithstanding anything in this Agreement to the contrary, in the event of a Stock Sale or a Merger pursuant to Section 2.4, the price and terms upon which all Stockholders shall sell, exchange or transfer their Stock shall be the price and terms described in Section 2.4.
3.3
Tender and Payment.  Except as otherwise provided herein, all Capital Stock that the Offeree Stockholders have elected to purchase hereunder shall be tendered to the Offeree Stockholders at the principal office of the Corporation at a reasonable date and time specified by the Corporation (in any event within 60 days after their election to purchase) by delivery of certificates or instruments representing such Capital Stock, endorsed in blank and in proper form for transfer against payment of the purchase price.  The purchase price shall be payable in cash or by certified or bank check, or upon such terms as may otherwise be applicable under Section 3.2 or Section 3.4.  
3.4
Payment by Installments.  Notwithstanding anything in this Agreement to the contrary, if the total purchase price of the purchase of Capital Stock by an Offeree Stockholder under his, her or its Right of First Purchase exceeds $25,000.00, the applicable Offeree Stockholder may elect to make payment in such installments as he, she or it deems appropriate over a period not exceeding twelve (12) months from the date of tender.  Unpaid installments shall bear interest at [INSERT INTEREST RATE]% per annum, and shall be evidenced by a promissory note of the applicable Offeree Stockholder.

ARTICLE 4

This section deliberately left blank
ARTICLE 5 - AGREEMENT ON ELECTION OF DIRECTORS

5.1
Agreement To Vote.  The Stockholders agree that in each election of directors of the Corporation (whether at a special or annual meeting or by written consent) during the term of this Agreement they each shall vote all voting stock of the Corporation presently owned or hereafter acquired by them or over which they exercise voting control:  (a) to fix and maintain the number of directors at [INSERT NUMBER OF DESIRED DIRECTORS]; and (b) for the election to the Board of Directors of the Corporation of the [INSERT NUMBER OF DESIRED DIRECTORS] nominee[s] determined as set forth in Section 5.2.
5.2
Selection of Nominee.  [NOTE THIS SECTION IS DRAFTED FOR A COMPANY WITH ONE DIRECTOR.] [INSERT NAME OF NOMINATING PARTY] (the “Nominating Party”) shall nominate himself or another person to serve as a director of the Corporation.  The initial nominee of the Nominating Party shall be the [INSERT NAME OF DIRECTOR].  Such nominee shall be deemed to be the nominee selected by the Nominating Party in each election until another nominee is selected by the Nominating Party and written notice of such selection has been given to the Corporation and the other Stockholders.

5.3
Vacancies and Removal.  Each director selected and elected in accordance with Section 5.1 and 5.2 above shall serve until his successor is designated, elected and qualified or until his earlier resignation or removal.  The designee of the Nominating Party may be removed during his term of office without cause only by vote or written consent of the Nominating Party.  Any vacancy in the office of any of the directors selected by the Nominating Party may be filled, after nomination pursuant to Section 5.2, only by vote or written consent of the holders of a majority of the outstanding capital stock of the Corporation, all in accordance with this Agreement, the Corporation’s [INSERT FORMAL NAME OF THE COMPANY’S CHARTER], the By-laws of the Corporation and the applicable corporation law of the jurisdiction of incorporation of the Corporation.
5.4
Manner of Voting; Grant of Proxy.  The voting of voting Stock pursuant to this Agreement may be effected in person, by proxy, by written consent or in any other manner permitted by applicable law.  Each Party hereby grants to [INSERT NAME OF PROXY HOLDER], in the event that such Stockholder fails to vote their Stock as required by this Agreement, a proxy coupled with an interest in all Stock beneficially owned by such Stockholder, to vote such Stockholder’s Stock as required by this Agreement, which proxy is irrevocable until this Agreement terminates pursuant to its terms or this Section 5.4 is amended to remove such grant of proxy in accordance with Section 6.7 of this Agreement. 
ARTICLE 6 – PREEMPTIVE RIGHTS

6.1
Rights and Procedures.  Subject to the terms and conditions of this Section 6.1 and applicable securities laws, if the Corporation proposes to offer or sell any New Securities (as defined below), the Corporation shall first offer such New Securities to each Major Stockholder (as defined below).  A Major Stockholder shall be entitled to apportion the right of first offer hereby granted to it among itself and its Affiliates in such proportions as it deems appropriate.

(a)
The Corporation shall give notice (the “Offer Notice”) to each Major Stockholder, stating: (i) its bona fide intention to offer such New Securities; (ii) the number of such New Securities to be offered; and (iii) the price and terms, if any, upon which it proposes to offer such New Securities.

(b)
By notification to the Corporation within twenty (20) days after the Offer Notice is given, each Major Stockholder may elect to purchase or otherwise acquire, at the price and on the terms specified in the Offer Notice, up to that portion of such New Securities which equals the proportion that the Common Stock issued and held, or issuable (directly or indirectly) upon conversion and/or exercise, as applicable, of any other Capital Stock then held, by such Major Stockholder bears to the total Common Stock of the Corporation then outstanding (assuming full conversion and/or exercise, as applicable, of all other Capital Stock of the Corporation).  At the expiration of such twenty (20) day period, the Corporation shall promptly notify each Major Stockholder that elects to purchase or acquire all the shares available to it (each, a “Fully Exercising Stockholder”) of any other Major Stockholder’s failure to do likewise.  During the ten (10) day period commencing after the Corporation has given such notice, each Fully Exercising Stockholder may, by giving notice to the Corporation, elect to purchase or acquire, in addition to the number of shares specified above, up to that portion of the New Securities for which Major Stockholders were entitled to subscribe but that were not subscribed for by the Major Stockholders which is equal to the proportion that the Common Stock issued and held, or issuable (directly or indirectly) upon conversion and/or exercise, as applicable, of any other Capital Stock of the Corporation then held, by such Fully Exercising Stockholder bears to the Common Stock issued and held, or issuable (directly or indirectly) upon conversion and/or exercise, as applicable, of the Capital Stock then held, by all Fully Exercising Stockholders who wish to purchase such unsubscribed shares.  The closing of any sale pursuant to this Section 6.1(b) shall occur within the later of ninety (90) days of the date that the Offer Notice is given and the date of initial sale of New Securities pursuant to Section 6.1(c).

(c)
If all New Securities referred to in the Offer Notice are not elected to be purchased or acquired as provided in Section 6.1(b), the Corporation may, during the ninety (90) day period following the expiration of the periods provided in Section 6.1(b), offer and sell the remaining unsubscribed portion of such New Securities to any person or entity at a price not less than, and upon terms no more favorable to the offeree than, those specified in the Offer Notice.  If the Corporation does not enter into an agreement for the sale of the New Securities within such period, or if such agreement is not consummated within thirty (30) days of the execution thereof, the right provided hereunder shall be deemed to be revived and such New Securities shall not be offered unless first reoffered to the Major Stockholders in accordance with this Section 6.1.
(d)
The right of first offer set forth in this Section 6.1 shall terminate with respect to any Major Stockholder who fails to purchase, in any transaction subject to this Section 6.1, all of such Major Stockholder’s pro rata amount of the New Securities allocated (or, if less than such Major Stockholder’s pro rata amount is offered by the Corporation, such lesser amount so offered) to such Major Stockholder pursuant to this Section 6.1.  Following any such termination, such Stockholder shall no longer be deemed a “Major Stockholder” for any purpose of this Section 4.1.  
(e)
As used herein the term: (i) “Major Stockholder” shall mean any Stockholder that, individually or together with such Stockholder’s Affiliates, holds at least [INSERT NUMBER OF SHARES] shares of the Corporation’s issued and outstanding voting stock (as adjusted for any stock split, stock dividend, combination, or other recapitalization or reclassification effected after the date hereof); and (ii) “New Securities” shall mean, collectively, equity securities of the Corporation, whether or not currently authorized, as well as rights, options, or warrants to purchase such equity securities, or securities of any type whatsoever that are, or may become, convertible or exchangeable into or exercisable for such equity securities; provided however that New Securities shall not include (the “Exempted Securities”): (r) shares of Capital Stock issued as a dividend or distribution on the issued and outstanding Common Stock of the Corporation; (s) shares of Capital Stock issued by reason of a dividend, stock split, split-up or other distribution on shares of the issued and outstanding Common Stock of the Corporation; (t) shares of Common Stock or options to purchase Common Stock issued to employees, officers, directors, consultants or other service providers of the Corporation or any of its subsidiaries pursuant to a plan, agreement or arrangement approved by the Board of Directors of the Corporation; (u) shares of Capital Stock issued to banks, equipment lessors or other financial institutions, or to real property lessors, pursuant to a debt financing, equipment leasing or real property leasing transaction approved by the Board of Directors of the Corporation; (v) shares of Capital Stock issued to suppliers or third party service providers in connection with the provision of goods or services pursuant to transactions approved by the Board of Directors of the Corporation; (w) shares of Capital Stock issued pursuant to the acquisition of another entity by the Corporation by merger, purchase of substantially all of the assets or other reorganization or to a joint venture agreement, provided, that such issuances are approved by the Board of Directors of the Corporation; (x) shares of Capital Stock issued in connection with sponsored research, collaboration, technology license, development, OEM, marketing or other similar agreements or strategic partnerships approved by the Board of Directors of the Corporation; (y) shares of Common Stock issued by the Corporation in connection with the Corporation’s first underwritten public offering of its Common Stock under the Securities Act; and (z) shares of Capital Stock issued upon the exercise or conversion of Capital Stock which was initially issued as Exempted Securities.
ARTICLE 7 - MISCELLANEOUS

7.1
Waiver, Disposition of Stock.  From time to time a party to this Agreement may waive his, her or its rights hereunder either generally or with respect to one or more specific transfers which have been proposed, attempted or made.
7.2
Legend on Certificates.  Each certificate or instrument for Capital Stock subject to this Agreement shall bear on its face the following legend:

The securities represented by this [certificate/instrument] are subject to restrictions on transfer and voting, and are transferable on the books of the corporation only upon compliance with the provisions of a Stockholders Agreement dated as of ____________ __, 20__, as the same may be amended and/or restated from time to time, a copy of which will be furnished to the holder of this certificate without charge upon written request to the corporation. 

7.3
Additional Parties.  As provided in Section 1.4, transferees or successors or additional holders of Capital Stock must become parties to this Agreement by executing a counterpart of this Agreement.  An original copy of this Agreement and of any counterpart subsequently executed shall be kept by the Secretary of the Corporation.

7.4
Successors and Assigns.  This Agreement shall be binding upon the parties hereto and their heirs, representatives, successors and assigns. 
7.5
Notices.  All notices to a party hereto shall be in writing and shall be deemed to have been delivered: (a) on the day of delivery, if delivered in person; (b) one business day after deposit with a nationally recognized overnight courier, if sent by nationally recognized overnight courier; or (c) on the day of delivery, if sent by facsimile (with electronic receipt of delivery):

If to the Corporation:

_______________________

_______________________

_______________________

Fax No. ________________
If to the Founder or the Stockholders, to their respective address listed on the execution pages hereto.
or to such other address as any party may from time to time designate for itself by notice in writing given to the other parties hereto.

7.6
Term and Termination
(a)
Unless sooner terminated under paragraph (b), this Agreement shall continue for as long as one or more Stockholders own Capital Stock of the Corporation subject to this Agreement.

(b) This Agreement shall terminate:

(i)
upon a registration statement under the Securities Act of 1933, as amended, relating to any shares of any class of Stock becoming effective;
(ii)
upon the Corporation first becoming subject to the periodic reporting requirements of Section 12(g) or 15(d) of the Securities Exchange Act of 1934, as amended. 

(iii)
upon mutual written agreement of the Corporation and the holders of at least sixty-six and two-thirds percent (66 2/3%) of the voting Stock of the Corporation then outstanding;

(iv)
if the Corporation voluntarily files a petition under any bankruptcy or insolvency law or a petition for the appointment of a receiver, or makes an assignment for the benefit of creditors; or

(v)
if the Corporation is subjected involuntarily to such a petition or assignment, and such involuntary petition or assignment is not dissolved within 90 days of creation.

7.7
Amendments.  This Agreement may be amended or modified in whole or in part only by an instrument in writing signed by the Corporation and Stockholders holding at least sixty-six and two-thirds percent (66 2/3%) of the outstanding voting Stock of the Corporation then outstanding. 
7.8
Entire Agreement.  This Agreement constitutes the entire agreement between the parties, and all premises, representations, understandings, warranties and agreements with reference to the subject matter hereof have been expressed herein or in the documents incorporated herein by reference.
7.9
Applicable Law; Severability.  This Agreement shall be governed by and construed and enforced in accordance with the [General Corporation Law of the State of Delaware] with respect to matters falling within the scope thereof and as to all other matters the laws of the [INSERT THE STATE IN WHICH THE CORPORATION HAS ITS PRINCIPLE PLACE OF BUSINESS.] (without regard to the conflict of law principals thereof).  Wherever possible, each provision of this Agreement shall be interpreted in such manner as to be effective and valid under applicable law, but if any provision hereof shall be prohibited by or invalid under any such law, that provision shall be ineffective only to the extent of such prohibition or invalidity, without invalidating or nullifying the remainder of that provision or any other provisions of this Agreement.

7.10
Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.

7.11
Effect of Headings.  Any table of contents, title of an article or section heading herein contained is for convenience or reference only and shall not affect the meaning of construction of any of the provisions hereof.

[Remainder of page intentionally left blank.]
IN WITNESS WHEREOF, the Founder and the Stockholders have hereunto set their hands and the Corporation has authorized this instrument to be signed by its officers thereunto duly authorized, effective as an instrument under seal.

[INSERT COMPANY NAME]

By:  

        Name:
        Title:
FOUNDER:
[INSERT NAME OF FOUNDER]

Address:


Fax No.:






STOCKHOLDERS

[
[INSERT NAME OF STOCKHOLDER]
Address:


Fax No.:
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